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Issue 2

COURT REPORTS

FLORIDA
Intracoastal North Condominium Ass'n., Inc., v. Palm Beach County,
698 So.2d 384 (Fla. Dist. Ct. App. 1997) (holding that a riparian right
of access is subservient to the public right to safe navigation, and that
increased water current which diminished access did not constitute a
taking).
The Intracoastal North Condominium Association ("Association")
owned a one-third acre parcel of property located on the Intracoastal
Waterway, which was near a bridge to the north. When a new bridge,
was constructed, the east approach to the bridge was altered and a
publicly owned peninsula was excavated and removed. Prior to construction, the channel under the bridge narrowed from 250 feet to 85
feet, which created strong currents and made navigation under the
bridge difficult and dangerous. The design of the new bridge and excavation of the peninsula enlarged the channel to 215 feet. The purpose of this design was to reduce tidal currents and improve navigation. However, the excavation of the peninsula changed the tidal
currents flowing past the Association's boat docks, which had accommodated the perpendicular mooring of five to seven boats on the Intracoastal Waterway. The tidal currents flowing past the docks diminished the Association's access to the Intracoastal and their ability to
moor boats at the docks, except during slack tides, which occurred approximately four times a day and lasted only thirty minutes.
As a result, the Association filed suit against Palm Beach County
and the Department of Transportation alleging inverse condemnation
and negligence related to the construction of the new bridge. The allegation maintained that the change in current deprived the Association of "all beneficial use and enjoyment" of its boat docks. The trial
judge denied the petition for inverse condemnation. The Association
appealed and the appellate court affirmed the trial court's decision.
The trial judge found that the diminution of the Association's access to the waterway did not constitute a taking. He reasoned that "the
Association's riparian right of access was subject to the superior right
of the public as to navigation and commerce on the Intracoastal." The
court cited an earlier case which provided that the rights and privileges of those who own land bordering navigable water are subject to
the rights of the public as enforced by proper public authority.
In presenting their argument to the trial court, the Association relied on three cases to support their taking allegation, all of which were
rejected by the appellate court. The court distinguished this case because it did not involve a complete denial of all access to navigable water, the government's conduct did not render the Association's property useless, and access to the Intracoastal was not "substantially
diminished."
Laura Lingle

